














Hospital offers
ER guarantee

Oakwood patients guarantee on two billboards and
2 in Go.coo fliers mailed to area
treated in 30 minutes csdents.
ie passes. The program, which will be
OLEECTROVICR extended to other Oakwood hos-
By Mike Hudson pitals, is in response to long
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‘Failure to Follow
Own Rules’

* Policies & procedures
* Practice guidelines

* Managed care manuals
* Examples

Educate Everyone

]
* New members of the medical staff
* Continuous training for all staff
* DED staff
* On-call physicians
* Physicians who reject transfers




Medical Screening Exam

-
* Identify ‘DED’
* ED, free-standing ED
* Labor and delivery
* Psychiatric intake centers
* Urgent care center
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Medical Screening Exam

-
* Designate ‘QMP’
* Define ‘standard process’
* Uniformity
* Triage

Medical Screening Exam

-
* Labor & delivery is DED
* Active labor v. false labor
* Physician v. nurse ‘certification’
* Definition of EMC
* Use ACEP algorithm
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Medical Screening Exam

* ‘Non-emergencies’ in DED

* ‘Nature of request’ v.
* ‘Reasonably calculated’

* No substantive change

* ‘Prudent layperson’ standard

MSE - ‘Request’

* Why is person in ED?

* Seeking emergency care?
* Minors

* Private patients

¢ Documentation

Medical Screening Exam

* ‘Triage out’

* ‘Screen and street’

* Law v. safety net

* Economic viability HC system
* Growing trend

* ‘Legalistic ethics’




No-Delay Requirement

-
* On account of insurance status
* MSE, stabilization, transfer
* On-call physicians
* Accepting hospitals
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Registration and Insurance

)
* ‘Reasonable registration processes’
* No prior authorization
* Ask about insurance/co-pays
* Not delay access to MSE
Not ‘unduly discourage’

Registration
Recommendations

-
* Create parallel tracks
* Blind staff to insurance
* Use bedside registration
* Process-P & P
* Educate everyone
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Advertising ED Wait Times
o

Cartoon
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Liability for
Patients Waiting to be Seen

* Delay in triage
* New hot bed of litigation
* Adverse public relations

* Deaths in the ED waiting room

MSRHM 2010 Annual Meeting Handouts:
Friday — Dr. Bitterman

Failure to Adequately Triage

Quality of nurses at triage

Training, experience, education

Interpersonal skills

Advanced training in key areas
such as EMTALA

‘Brightest and the Nicest’

Cartoon
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Failure to Reassess Patients

-
* Abandoned in the waiting room
* Reassess when, how, where, why?
* Repeat vital signs how often?
* Guidelines vs. ‘mandatory’
* EMTALA vs. standard of care
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Delay of Medical Screening Exam

)
* EMTALA mandate
* Appropriate MSE means ‘prompt’?
* Constructive denial of ‘federal right’
* Scruggs case in VA
» St. Joseph’s Hospital case in CA
FTFOR

Delay in Evaluating
EMS Patients

)
 Ignore EMS patients until ‘accepted’?
* CMS memos — obligation upon arrival
* Can still ask EMS to help, but must

triage ‘immediately’ and ensure EMS

capable of monitoring patient’s
condition
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Failure to Follow Hospital
Policy and Procedure

)
* Growing area of liability
* Eg., Scruggs case, Florida AAA case
* Repeat vital signs in ED or at D/C
* MSE QMP - PA vs. MD
* Chest pain protocols
* TNTC
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Midlevel Providers

* Scope of practice — PA v. NP

* Supervision v. collaboration

* Medical staff privileges

* ‘Qualified medical personnel’ - MSE
* EMTALA transfers

* Take ED call for the medical staff?

Midlevel Providers

* Negligent supervision or
collaboration re MSE

* Fumbled handoffs
* FTFOR - policies and procedures
* Define role and set expectations
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Refusal of Care

* ‘Voluntary withdrawal’

MSE, stabilization, or transfer
LBE v. AMA - federal law
e Written informed consent

* Documentation form
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Patients Who LBE or LWBS

)
* Vital signs and triage data
* Evaluate charts in real time

* EMTALA issue — denial of federal
right and burden of proof

* System and documentation to avoid
liability

Patients Who Leave AMA

)
* EMTALA controls emergent cases

 Failure to obtain an ‘informed
refusal’

* Competence / risks and benefits
* Physician involvement required
* Documentation critical
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Stabilization Mandate

)
* When does EMTALA end?
* Admission ends stabilization duty?
- CMS
- 6t Circuit — Moses case

* Admit to ‘observation’ does not
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Stabilization Issues

* Definition of inpatient

* Transfer implications

* Inpatients develop EMC?

* Discharge from ED issues

* Enforcement & liability issues

Cartoon
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On-Call Physicians

- What is EMTALA?
- How does it apply to me?
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Hospital On-Call Duty

-
* EMTALA is the on-call policy.
* Hospital duty
* Hospital liability

Physician On-Call Duty

)
* Physicians voluntarily assume duty

* On-call physicians represent the
hospital

* Agency issues
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Current CMS Regulations
)
* Softened regulations (again)
+ On-call physician availability
« “In accordance with the resources
available to the hospital.”

« Eliminated ‘best meets needs’
language
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Which Physicians On-Call?

)
* Facts and circumstances analysis
* No ‘rule of three’
* Factors to consider
» Hospital decision
* Retrospectively determined
* If offer service to inpatients?

On-Call Physicians

* Named individual physician
* Residents, MLPs, nurses

* Written responsibilities

* Policies and procedures
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On-Call Physicians

-
* Simultaneous call
* Elective surgery
» Senior status exemptions
* Qualified ‘flexibility’
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On-Call Issues

)
* Own practice v. ED ‘unassigned’
* ‘Core’ vs. limited privileges
* ‘Community’ call
* Financial incentives
* OIG Adyvisory Opinions

On-Call System

* Method/structure irrelevant
* Resolution and unavailability P&P
* Response times enforced
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Respond Within a
‘Reasonable Time’

* What is a ‘reasonable time’?

* Written down — in minutes?

* Phone response v. physical presence
* Who decides what’s reasonable?
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Too Busy to Respond?

-
* Office packed - too bad?
* Elective surgery - unacceptable?
* Emergency procedure - no problem

Treat in ED or Office?

)
* CMS’s interpretation
* Eye cases
* Orthopedic cases
* Stabilization is key
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Post ED Follow-Up Care

)
* EMTALA applies?
* Limit contractual duty
* Define duties of on-call physicians
* Board/medical staff commitment
* ED back-up system
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Failure of On-Call System

-
* Hospital directly liable
* CMS terminates hospital
* OIG fines hospital and physician
» Patient sues hospital
* Hospital sues physician

Transfers Out

* Formal system

* Transfer packets - form
* Uniformity

* Economic transfers

* ‘Appropriate’ transfers
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Transfers of Inpatients

-
* Duties of transferring hospital
* EMTALA v. Medicare COPs
* Duties of accepting hospital
* Nondiscrimination clause
 Impact of 6 Circuit Moses case
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Accepting Transfers

-
* Hospital duty
* Delegated to whom?
* On-call physicians role
* Emergency physicians role
* Documentation - form

Accepting Hospitals
-
* What must accept?
* When can refuse?
* Murky legal mumbo jumbo
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Accepting Transfers

)
* ‘Specialized capabilities or facilities’
* ‘Emergency medical conditions’
 ‘Capacity’ — as defined by law
* ‘Unstabilized’ patients
* ‘Appropriate transfers’
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Accepting Hospital Issues

)
* QOut of county or out of state
* Outside our referral area
» Skipped over closer hospital

Territorial limits
‘On-call’ for the USA?

Accepting Hospital Issues

)
* ‘Specialty hospital’
* Not a ‘trauma’ center
* Not an affiliated hospital
* EMS diversion issues
+ Contingencies illegal
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Refusing Transfers

-
Patient requested transfers
Lateral transfers
No ‘capacity’ or ‘capability’
Not an ‘appropriate transfer’
Documentation - form
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Accepting Hospital Actions

-
* Define capabilities
* Educate senders
* Educate acceptors
* Monitor the system

Reporting Requirements

* Received illegal unstable transfer

* Unresponsive on-call physician

* Hospital duty, not physician
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Reporting Requirements

-
* Failure to report is violation
* 72 hour rule
* Self-correct; do not self-report
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EMTALA Civil Actions

* Separate cause of action
* Any individual harmed

* Not a malpractice claim
* Hospitals liable, not physi

Plaintiff’s Attorney’s
Creative Use of EMTALA

* Report, obtain government findings
* Access peer review data

» Establish duty of hospital/doctor

» Separate theory of liability

* Jurisdiction options
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Civil Enforcement

 Failure to screen claims
¢ Failure to stabilize claims
* Failure to accept transfer
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Failure to Screen Claims
)

* “Appropriate” MSE

- Failure to diagnose claims

+ Disparate screening
¢ Failure to follow own rules

+ Set own standards

+ Accelerating liability

Failure to Stabilize Claim

)
* No longer applies to inpatients?
» Moses case — 6™ Ciruit
* But does apply to the ED

- Discharges
+ Transfers

* Federal malpractice act
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Sixth Circuit - Moses

)
* Regulatory vs. civil liability
» Consistent interpretation of EMTALA
* Undermines authority of CMS?
* Preempts state malpractice law
* Duty to accept in patient transfers

MSRHM 2010 Annual Meeting Handouts:
Friday — Dr. Bitterman

Sixth Circuit - Moses

* Only at the time of ‘transfer’ —
as defined by statute

* Inpatient transfers or discharges
subject to EMTALA liability

* ‘Premature discharges’ now
investigated by CMS.

 Use by plaintiff attorneys

Failure to Stabilize Claim

)
* Actual knowledge EMC exists
* No stabilization
* Disparate stabilization
* Ordinary malpractice standard
* Motive irrelevant - Supreme Ct.
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Smith v. Botsford Hospital

)
* $5M plaintiff verdict
* EMS incident report admissible
* PRO report inadmissible
* No standard of care evidence
* Objective standard for jury
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Additional Claims

* Inappropriate transfer
* Delay secondary to insurance
* Unresponsive on-call physician

Preempts State Tort Reform

)
* Federal preemption
* Procedural reforms

Substantive reforms

+ Governmental immunity

- Damages caps

» State peer review protections

27



Cartoon
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Conclusions

-
* Hospital wide compliance issue
* Hospital/medical staff conflict
+ Significant confusion exists
* Expanding application and liability

EMTALA Compliance
-
* Acknowledge EMTALA’s reach
* Hospital/medical staff cooperation
* Draft P&P and privileges carefully
* Documentation critical
* Education, education, education
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Questions?

e
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EMTALA Government References:

1.

10.

11.

12.

Center for Medicaid and State Operations/Survey and Certification Group, Reference S&C-
09-26, March 6, 2009, Inpatient Prospective Payment System (IPPS) 2009 Final Rule
Revisions to EMTALA Regulations. Available at
http://www.cms.hhs.gov/SurveyCertificationGenlnfo/downloads/SCL etter09-26.pdf.

CMS State Operations Manual (SOM), Appendix V — Interpretive Guidelines —
Responsibilities of Medicare Participating Hospitals in Emergency Cases — EMTALA,
Effective May 29, 2009. Available at
http://www.cms.hhs.gov/manuals/Downloads/som107ap _v_emerg.pdf

CMS Center for Medicaid and State Operations, Survey and Certification Group, S&C-06-
32: Revisions to Special Responsibilities of Hospitals under EMTALA. September 29, 2006.
[Hospitals with specialized capabilities are required to accept appropriate transfers regardless
of whether or not the recipient hospital has a dedicated emergency department.]

CMS Center for Medicaid and State Operations, Survey and Certification Group, S&C-07-
20: EMTALA Issues Related to Emergency Transport Services. April 27, 2007.

Center for Medicaid and State Operations/Survey and Certification Group, Ref: S&C-08-05,
issued December 4, 2007 & revised December 14, 2007. Waiver of EMTALA Sanctions in
Hospitals Located in Areas Covered by a Public Health Emergency Declaration. Available
at: http://www.cms.hhs.gov/SurveyCertificationGenlInfo/downloads/SCL etter08-05.pdf

Pandemic and All-Hazards Preparedness Act, Pub. L. 109-417. Section 302(b).

The final EMTALA TAG reports and recommendations are available at:
http://www.cms.hhs.qov/FACA/07 emtalatag.asp.

Inspector General v. St. Anthony Hospital, No. 00-9529, US Court of Appeals for the Tenth
Circuit, 2002 U.S. App. LEXIS 17867 (August 28, 2002).

Millard v. Corrado, No. ED 75420, E.D. Missouri Court of Appeals, Dec. 14, 1999. (Every
on-call physician should read this case and the St. Anthony Hospital case.)

OIG Advisory Opinion No. 07-10, posted September 27, 2007, regarding payment for
physicians’ on-call coverage and uncompensated care arrangement. Available at
http://www.oig.hhs.gov/fraud/docs/advisoryopinions/2007/AdvOpn07-10A.pdf

OIG Advisory Opinion No. 09-05, issued May 14, 2009, regarding a proposal to compensate
physicians for on-call services performed on behalf of a hospital’s uninsured patients.
Available at http://www.0ig.hhs.gov/fraud/docs/advisoryopinions/2009/AdvOpn09-05.pdf

70 Federal Register 4870 (January 31, 2005). (CMS requires hospitals to educate their on-
call physicians on their EMTALA duties related to call and accepting patients in transfer.)


http://www.cms.hhs.gov/SurveyCertificationGenInfo/downloads/SCLetter09-26.pdf
http://www.cms.hhs.gov/manuals/Downloads/som107ap_v_emerg.pdf
http://www.cms.hhs.gov/SurveyCertificationGenInfo/downloads/SCLetter08-05.pdf
http://www.cms.hhs.gov/FACA/07_emtalatag.asp
http://www.oig.hhs.gov/fraud/docs/advisoryopinions/2007/AdvOpn07-10A.pdf
http://www.oig.hhs.gov/fraud/docs/advisoryopinions/2009/AdvOpn09-05.pdf
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EMTALA Resources and Articles on Particular EMTALA Issues

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Bitterman RA. Providing Emergency Care Under Federal Law: EMTALA. Published by the
American College of Emergency Physicians, January 2001; Supplement 2004. (Available
from ACEP's publication department at 1-800-798-1822 or at www.acep.org/bookstore.)

Bitterman RA. Inpatient Transfers and Community On-Call Programs: New Rules Finalized.
Emergency Department Legal Letter 2008;19(10):109-112.

Moses v. Providence Hospital and Medical Centers, Inc., No. 07-2111 (6th Cir. April 2009).
(The ruling of the case is applicable to hospitals in Michigan, and is now on appeal to the
U.S. Supreme Court.)

Bitterman RA & Fish MB. Sixth Circuit: Admission to the Hospital Does Not End EMTALA
Liability. Emergency Department Legal Letter 2009;20(7):73-76. Compare to Bitterman
RA. EMTALA Ends Once Patient is “Admitted” to the Hospital. Emergency Department
Legal Letter 2008;19(11):121-125.

Bitterman RA. EMTALA Headed to the Supreme Court? Emergency Department Legal
Letter 2010;21(3):25-30.

Bitterman RA. Overcrowded Emergency Department Leads to Lawsuit over EMTALA.
Emergency Department Legal Letter 2008;19(12):133-136. See also Bitterman RA.
Emergency Department Triage — The New Hotbed of Litigation? Emergency Department
Legal Letter 2009;20(5):49-53.

Bitterman RA. Louisiana Courts Find Malpractice Damages Cap Unconstitutional and
Inapplicable to EMTALA Claims. Emergency Depart Legal Letter 2006;17(12);133-135.

Bitterman RA & Fish MB. California Court Determines State’s Damage Cap Does Not
Apply to EMTALA Claim. Emergency Department Legal Letter 2009;20(1):1-5.

Bitterman RA. Michigan's Non-Economic Damages Cap Ruled Constitutional: The Cap
Applies to EMTALA Claims. Emergency Department Legal Letter 2006;17(10);109-113.

Bitterman RA & Fish MB. Health Care Reform: Should It Grant Physicians Immunity for
EMTALA Mandated Services? Emergency Department Legal Letter 2009;20(10):109-113.
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